EMERGENCY RULE — ANTICIPATED EFFECTIVE DATE 12/10/2021

8.511 BASE WAGE REQUIREMENT FOR DIRECT CARE WORKERS
8.511.1 DEFINITIONS

Definitions below only apply to Section 8.511.

A. Base Wage means the minimum hourly rate of pay of a Direct Care Worker for the

provision of Home and Community-Based Services (HCBS). For the purposes of this
rule, the base wage shall be $15.00 effective January 1, 2022.

. Department means the Colorado Department of Health Care Policy and Financing,
the single State Medicaid agency.

. Direct Care Worker means a non-administrative employee or independent contractor
of a Provider Agency or Participant Directed Program Employer of Record who
provides hands-on care, services, and support to older adults and individuals with
disabilities across the long-term services and supports continuum within home and
community-based settings.

. Minimum Wage means the rate of pay established in accordance with Section 15 of
Article XVIII of the State Constitution and any other minimum wage established by
federal or local laws or regulations. In addition to state wage requirements, federal
or local laws or regulations may apply minimum, overtime, or other wage
requirements to some or all Colorado employers and employees. If an employee is
covered by multiple minimum or overtime wage requirements, the requirement
providing a higher wage, or otherwise setting a higher standard, shall apply.

. Plan of Correction means a formal, written response from a provider agency to the
Department on identified areas of non-compliance with requirements listed in
Section 8.511.4.

. Participant Directed Program means a service model that provides participants who
are eligible for home and community-based services the ability to manage their own
in-home care, or have care managed by an authorized representative, provided by a
direct care worker. Participant Directed Program participants, or their authorized
representative, operate as Employers of Record with an established FEIN.

. Provider means any person, public or private institution, agency, or business
enrolled under the state Medical Assistance program to provide medical care,
services, or goods and holding, where applicable, a current valid license or
certificate to provide such services or to dispense such goods. For the context of this
rule, a provider that renders qualifying service(s) accepts responsibility to ensure
qualifying Direct Care Workers currently under their employment are paid, at a
minimum, the base wage.



H. Per Diem wage means daily rate of pay for Direct Care Worker for the provision of
Home and Community-Based Services (HCBS). For purposes of this rule, the per
diem wage shall apply to Direct Care Workers of residential service providers.

8.511.2 QUALIFYING SERVICES

A. Effective January 1, 2022, the Department will increase reimbursement rates for
select Home and Community-Based Services. Providers must use this increased
funding to ensure all Direct Care Workers are paid the base wage or higher. Services
requiring the Direct Care Workers to be paid at least the base wage are as follows:

Adult Day Services

Alternative Care Facility (ACF)

Community Connector

Consumer Directed Attendant Support Services (CDASS)
Group Residential Support Services (GRSS)

Homemaker

Homemaker Enhanced

In-Home Support Services (IHSS)
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Individual Residential Support Services (IRSS)
10.Job Coaching

11.Job Development

12. Mentorship

13.Personal Care

14. Prevocational Services

15.Respite

16. Specialized Habilitation

17.Supported Community Connections
18.Supported Living Program

B. In the event that a Direct Care Worker, based on state or local minimum wage laws,
is eligible for a minimum wage that exceeds the base wage requirement, the
Provider is required to compensate at the higher wage.

C. In the event that a Direct Care Worker is eligible for a per diem wage, the Provider
is required to increase the Direct Care Worker’s per diem wage effective January 1,



2022 by the percent of the Department’s January 1, 2022 reimbursement rate
increase.

8.511.3 PROVIDER RESPONSIBILITIES

A.

The Provider must ensure that contact information on file with the Department is
accurate; information shall be utilized by the Department to complete oversight
responsibilities per Section 8.511.4.

Providers shall notify Direct Care Workers who are affected by the base wage
requirement.

1. Provider shall utilize the Department approved letter.

Providers shall publish and make readily available the Department’s designated
contact for Direct Care Workers to submit questions, concerns or complaints
regarding the base wage requirement.

On or before June 30, 2022, providers shall attest to the Department that all Direct
Care Workers receive at a minimum the required base wage or per diem wage
increase.

1. Providers with Direct Care Workers eligible for the base wage must attest that
the base wage has been applied. The attestation must include information
regarding all eligible Direct Care Workers to include but not limited to:

a. Full-time or part-time employment status.

b. Identify whether the Direct Care Worker is an Employee or Independent
Contractor.

c. Employee start date if after January 1, 2022.

d. Direct Care Workers’ hourly base wage as of December 31, 2021 and
current hourly base wage.

e. Current service(s) provided by each employee.

2. IRSS Providers and/or Providers with Direct Care Workers earning a per diem
wage must attest to the per diem wage increase. The attestation must include
information regarding all eligible Direct Care Workers to include but not limited
to:

a. Full-time or part-time employment status.

b. Identify whether the Direct Care Worker is an Employee or Independent
Contractor.

c. Employee start date if after January 1, 2022.

d. Direct Care Worker’s per diem wage as of December 31, 2021 and current
per diem wage.



E.

3. CDASS Authorized Representatives/Employers of Record are exempt from
attestation requirements.

Providers shall keep true and accurate records to support and demonstrate that all
Direct Care Workers who performed the listed services within Section 8.511 received
at a minimum the base wage or a per diem wage increase.

Records shall be retained for no less than six (6) years and shall be made available
for inspection by the Department upon request. Records may include, but are not
limited to:

1. Payroll summaries and details
Timesheets

Paid time off records

Cancelled checks (front and back)
Direct deposit confirmations

Independent contractor documents or agreements
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Per diem wage documents

8. Accounting records such as: accounts receivable and accounts payable

8.511.4 REPORTING & AUDITING REQUIREMENTS

A.

The Department has ongoing discretion to request information from providers to
demonstrate that all Direct Care Workers received the wage (base or per diem)
increase. All records related to the base wage requirement received by the Provider
for the services listed in Section 8.511.2 shall be made available to the Department
upon request, within specified deadlines.

Providers shall respond to the Department’s request for records to demonstrate
compliance within the timelines and format specified by the Department.

Failure to provide adequate documents and timely responses may result in the
Provider being required to submit a plan of correction and/or recoupment of funds.

If a plan of correction is requested by the Department, the Provider shall have forty-
five (45) business days from the date of the request to respond. The Provider must
notify the Department in writing within five (5) business days of receipt of the
request if they will not be able to meet the deadline. The Provider must explain the
rationale for the delay and the Department may or may not grant an extension in
writing.

Upon the Department’s receipt of the plan of correction, the Department will accept,
request modifications, or reject the proposed plan of correction. Modifications or
rejections will be accompanied by a written explanation. If a plan of correction is



rejected, the Provider must resubmit a new plan of correction along with any
requested documentation to the Department for review within five (5) business days
of notification.

. The Department may recoup part or all of the funding resulting from the base wage
increase if the Department determines the Provider is not in compliance with Section
8.511.

. If such determination is made to recoup funds, the Provider will be notified by the
Department. All recoupments will be conducted pursuant to C.R.S. Section 25.5-4-
301 and 10 C.C.R. 2505-10, Section 8.050.6, Informal Reconsideration and Appeals
of Overpayments Resulting from Review or Audit Findings.



